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U.S. Customs Service 


Treasury Decistons 
(T.D. 86-88) 


Revocation of Independent Surveyors of Petroleum, Inc., as a 
Customs Approved Public Gauger 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation. 


SUMMARY: Pursuant to § 151.43(b), Customs Regulations (19 CFR 
151.43(b)), Independent Surveyors of Petroleum, Inc., Post Office 
Box 2175, Port Arthur, Texas, 77640, was approved to gauge im- 
ported petroleum and petroleum products in the Customs Districts 
of Tampa, Mobile, New Orleans, Port Arthur, Laredo, and Hous- 
ton-Galveston on December 12, 1983. Notice of this approval was 
published as T.D. 83-264 in the Federal Register of December 15, 
1983 (48 FR 55799), and in the Customs BULLETIN of December 28, 
1983. To be approved and to keep approval in force, each public 
gauger must maintain a valid Customs bond in effect and must 
notify Customs, in writing, within 60 days of any change in name, 
address, ownership, or financial condition. Customs tried to get in 
touch with Independent Surveyors of Petroleum, Inc., several times 
to ask it to replace its obsolete bond with a Customs Form 301 bond 
as required by §§ 151.43(b)(6) and 113.67 of the Customs Regulations 
(19 CFR 151.43(b\6) and 113.67) but has been unable to do so. After 
exhausting all feasible means to locate Independent Surveyors of 
Petroleum, Inc., Customs has been unable to get in touch with 
them or determine if they are still in business. 

Accordingly, the approval of Independent Surveyors of Petrole- 
um, Inc., to gauge imported petroleum and petroleum products is 
revoked. 


EFFECTIVE DATE: April 18, 1986. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-2446). 
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Dated: April 18, 1986. 
RoGEr J. CRAIN, 
Chief, Technical Section 
Technical Services Division. 


[Published in the Federal Register, April 24, 1986 (51 FR 15571)] 


(T.D. 86-89) 


Fish—Tariff-Rate Quota for Calendar Year 1986 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Announcement of the quota quantity on certain fish for 
Calendar Year 1986. 


SUMMARY: The tariff-rate quota for fish pursuant to item 110.55 
(TSUS) for the 1986 Calendar Year is 58,652,549 pounds. 


EFFECTIVE DATES: The 1986 tariff-rate quota is applicable to 
fish described in item 110.50, TSUS, which are entered, or with- 
drawn from warehouse, for consumption during Calendar Year 
1986. 


FOR FURTHER INFORMATION CONTACT: Karen L. Cooper, 
Acting Quota Program Manager, Admissibility Requirements Sec- 
tion, Commercial Law Enforcement Branch, Commercial Compli- 
ance Division, Office of Commercial Operations, U.S. Customs Serv- 
ice, Washington, DC 20229, (202) 566-8592. 


SUPPLEMENTARY INFORMATION: This tariff-rate quota for 
fish is equal to 15 percent of the average aggregate apparent 
annual consumption in the United States of fish, fresh, chilled or 
frozen, fillets, steaks, and sticks of cod, cusk, haddock, hake, pol- 
lock, and rosefish, for the 3 preceding years, as provided for in 
Headnote 1, part 3A Schedule 1, and item 110.50, TSUS. 

It has been determined that the average aggregate consumption 
for Calendar Years 1983 through 1985 was 391,016,990 pounds. 
Therefore, the quota quantity for fish, item 110.50, TSUS for Calen- 
dar Year 1986 is 58,652,549 pounds. 

Dated: April 21, 1986. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Attachment. 


U.S. Production, Entries of American Fisheries, and Imports for 
Consumption of: Fresh or frozen fillets, steaks and sticks of cod, 
haddock, hake, pollock, cusk and rosefish. 
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Pounds—1982-84 


Entries of 
American 
fisheries 


Imports of 
consumption 


2 81,223,000 295,143,139 | 376,366,139 
2 94,943,000 305,496,287 | 400,439,287 
82,775,000 3 313,470,545 | 396,245,545 


Total...| 258,941,000 sn 914,109,971 |1,178,050,971 


3-year Average 391,016,990 
15% of 3-year Average 58,652,549 


Quarterly quotas for 1985: 
1s 


14,663,137 
14,663,137 
14,663,137 
14,663,138 


Yearly total 58,652,549 


on eT TS0S consumption as provided in Headnote 1 and item 110.50, Part 3A 
ule 
2 Production andes for 1983 and 1984 were revised by National Fisheries 
Service, U.S. Department of Commerce by letter dated March 4, 1986. 
3 The 1985 import figure is as shown on computer records on March 21, 1986, for 
the period ending December 31, 1986. 


Source: Production from National Marine Fisheries Service, U.S. Department of 
Commerce, entries of American Fisheries by U.S. International Trade Commission 
from records of the U.S. Department of Commerce; imports for consumption from 
records of U.S. Customs Service, Department of the Treasury. 


January-March 1985 
35,531,348 
36,367,591 


71,898,939 


April-June 1985 
43,090,402 
39,490,155 


82,580,557 


July-September 1985 
53,315,083 
34,151,760 


87,466,843 
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October-December 1985 
34,826,515 
36,697,691 


71,524,206 
313,470,545 





[Published in the Federal Register, April 24, 1986 (51 FR 15570)] 


(T.D. 86-90) 


Customs Broker License: Cancellation With Prejudice 


This is to advise that pursuant to § 641, Tariff Act of 1930, as 
amended (19 U.S.C. 1641), and § 111.51(b), Customs Regulations (19 
CFR 111.51(b)), upon the specific request of Charles A. Lorme’, Jr., 
Massapequa, New York, the individual Customs Broker license No. 
4458, issued to Charles A. Lorme’, Jr., and the Corporate Customs 
Broker License No. 4646, issued for Lorme’ International Ltd., both 
for the New York Customs Region, are hereby cancelled with prej- 
udice. 

Dated: April 21, 1986. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April 28, 1986 (51 FR 15856)] 


19 CFR Part 10 
(T.D. 86-91) 


Withdrawal of Customs Regulations Amendments Relating to 
Cancellation of Temporary Importation Bonds 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of withdrawal. 


SUMMARY: This document withdraws amendments to the Cus- 
toms Regulations which would have eliminated the requirement 
that Customs officers examine merchandise imported temporarily 
under bond or under an A.T.A. carnet, before exportation, and su- 
pervise the exportation process in order to have the temporary im- 
portation bond or carnet cancelled. Proof of exportation would have 
been verified by documentary evidence ordinarily submitted to Cus- 
toms. 
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It has now been determined that while these amendments would 
have eased Customs workload and been of some benefit to import- 
ers, the changes could have compromised enforcement efforts. 
DATE: Withdrawal effective April 28, 1986. 


FOR FURTHER INFORMATION CONTACT: Arnold Sarasky, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8648). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Under the provisions of Schedule 8, Part 5, Subpart C, Tariff 
Schedules of the United States (19 U.S.C. 1202), certain classes of 
articles, when not imported for sale or sale on approval, may be 
admitted to the U.S. without the payment of duty by furnishing 
Customs with a bond providing for exportation of the articles 
under Customs supervision. The Customs Regulations governing 
these temporary importations under bond are found in § 10.31 et 
seg. (19 CFR 10.31 et seg.). These regulations, as well as those in 
Part 114, Customs Regulations (19 CFR Part 114), also govern im- 
portations made under an A.T.A. carnet, which is an international 
customs document which may be used for the temporary duty-free 
importation of certain articles into a country in lieu of the usual 
customs documents required. The carnet serves as a guarantee for 
the payment of duties which may become due on articles temporar- 
ily imported and not exported. 

Pursuant to § 10.38(a), Customs Regulations (19 CFR 10.38(a)), an 
“Application for Exportation of Articles Under Special Customs 
Bond”, Customs Form 3495, must be filed with the district director 
a sufficient length of time in advance of the date on which articles 
entered under a temporary importation bond or carnet are to be 
exported. This:requirement permits Customs to examine and iden- 
tify the articles if circumstances warrant examination. Customs is 
required to supervise the exportation process. 

Section 10.39, Customs Regulations (19 CFR 10.39), sets forth the 
procedures for cancellation of bonds. 

Because of increased demands for Customs Service and decreased 
staffing, it was believed that the requirements of supervision and 
examination were unrealistic and not necessary. Accordingly, by a 
document published in the Federal Register as T.D. 85-40 on 
March 12, 1985 (50 FR 9797), §§ 10.38 and 10.39 were amended to 
eliminate the requirement that Customs officers examine articles 
imported temporarily under bond or an A.T.A. carnet, before ex- 
portation, and supervise the exportation process in order to have 
the bond or carnet cancelled. The amendments provided that docu- 
mentary evidence ordinarily submitted to Customs, which shows 
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that the articles were exported, would be considered adequate proof 
of exportation. 

As explained in T.D. 85-40, the procedure for allowing the sub- 
mission of documentary evidence as proof of exportation was al- 
ready in effect in Customs field offices by virtue of notification 
given the field offices on April 3, 1981. Shortly thereafter, by T.D. 
81-124, published in the Customs BULLETIN on May 20, 1981, the 
public was informed that the requirements of §§ 10.38 and 10.39, 
Customs Regulations, were being suspended at the importer’s 
option of presenting documentary proof of exportation. T.D. 81-124 
was not published in the Federal Register. 

T.D. 85-40 provided that the amendments to §§ 10.38 and 10.39 
were to become effective on April 11, 1985. However, because of 
concern that the changes could have compromised enforcement ef- 
forts, by notice published in the Federal Register as T.D. 85-66 on 
April 10, 1985 (50 FR 14092), the effective date of the amendments 
was delayed indefinitely. 

After consideration of comments received from our field offices 
in regard to this change and further review of this matter, it has 
been determined advisable to withdraw T.D. 85-40 and the propos- 
al published in the Federal Register on September 9, 1983 (48 FR 
40738). It has also been decided to rescind T.D. 81-124 inasmuch as 
there is now no basis for permitting the procedures allowed by this 
rule. 

The existing §§ 10.38 and 10.39, Customs Regulations, therefore, 
will remain in effect. Thus, the Customs Form 3495 must be filed 
with the district director and Customs will retain the option of ex- 
amining the merchandise imported temporarily under bond or 
carnet, before exportation, and supervising its exportation. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 

Dated: April 21, 1986. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April 28, 1986 (51 FR 15762)] 





U.S. Customs Service 


General Notices 


Application for Recordation of Trade Name: “CHRISTIAN KIM, 
INC.” 


ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under 
section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name “CHRISTIAN KIM, INC.” used by Christian Kim, 
Inc., a corporation organized under the laws of the State of Califor- 
nia, located at 124 East Olympic Boulevard, Los Angeles, California 
90015. 

The application states that the trade name is used in connection 
with footwear, manufactured in Korea. 

Before final action is taken on the application, consideration will 
be given to any relevant data, views, or arguments submitted in 
writing by any person in opposition to the recordation of this trade 
name. Notice of the action taken on the application for recordation 
of this trade name will be published in the Federal Register. 


DATE: Comments must be received on or before June 27, 1986. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Entry, Licensing and Restricted Mer- 
chandise Branch, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5765). 

Dated: April 24, 1986. 
STEVEN I. PINTER, 
Acting Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, April 28, 1986 (51 FR 15857)] 
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Importation of Tuna and Tuna Products From Costa Rica 
Prohibited 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice is to advise that under the Fishery Con- 
servation and Management Act of 1976 (“the Act”), the Secretary 
of State has certified to the Secretary of the Treasury that a US. 
fishing vessel, while fishing in waters beyond any foreign nation’s 
territorial sea, to the extent that such sea is recognized by the U.S., 
was seized by Costa Rica as a consequence of a claim of jurisdiction 
which is not recognized by the U.S. Pursuant to section 205(b), of 
the Act, the Secretary of the Treasury has determined that the 
entry for consumption or withdrawal from warehouse for consump- 
tion of tuna and tuna products from Costa Rica is prohibited until 
the Department of State notifies the Secretary of the Treasury that 
the reasons for this prohibition no longer prevail. 


EFFECTIVE DATE: This prohibition is effective as to tuna and 
tuna products from Costa Rica imported on or after April 24, 1986. 
Such importation shall not be entered for consumption or withdrawn 
from warehouse for consumption on or after that date. 


FOR FURTHER INFORMATION CONTACT: Harrison C. Feese, 
Commercial Law Enforcement Branch, Commercial Compliance Di- 
vision, Office of Trade Operations, U.S. Customs Service, 1301 Con- 


stitution Avenue, NW., Washington, D.C. 20229 (202-566-8651). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 205(a\(4\(C) of the Fishery Conservation and Management 
Act of 1976 (16 U.S.C. 1801 et seg.), provides that the Secretary of 
State shall certify to the Secretary of the Treasury any determina- 
tion that a fishing vessel of the U.S., while fishing in water beyond 
any foreign nation’s territorial sea, to the extent that such sea is 
recognized by the U.S., has been seized by a foreign nation as a 
consequence of a claim of jurisdiction not recognized by the USS. 

Pursuant to section 205(b) of the Act, upon receiving this certifi- 
cation, the Secretary of the Treasury is required to take such 
action as may be necessary and appropriate to prohibit the impor- 
tation of all fish and fish products from the fishery involved. 

Section 205(c) of the Act provides that if the Secretary of State 
finds that the reasons for the import prohibition under section 205 
no longer prevail, the Secretary of State shall notify the Secretary 
of the Treasury, who shall promptly remove the import prohibition. 

On January 29, 1986, the Evelyn Da Rosa, a fishing vessel of the 
U.S., was seized by authorities of the government of Costa Rica ap- 
proximately 50 miles off the coast of Costa Rica for fishing for tuna 
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without the authorization required by Costa Rican law. Cost Rica 
claims jurisdiction over tuna within 200 miles of its coast. The U.S. 
does not recognize this jurisdiction. 

Pursuant to § 205(a) of the Act, on March 10, 1986, the Secretary 
of State certified the seizure of this vessel as meeting the require- 
ments of § 205(a)(4\(C) of the Act. 


DETERMINATION 


Under the authority of § 205 (b) and (c) of the Fishery Conserva- 
tion and Management Act of 1976, the Secretary of the Treasury 
has determined that the entry for consumption or withdrawal from 
warehouse for consumption of tuna and tuna products from Costa 
Rica (the “country of origin”) is prohibited until the Department of 
State notifies the Secretary of the Treasury that the reasons for 
this prohibition no longer prevail. Tuna and tuna products proc- 
essed in Costa Rica to any extent, will be considered tuna or tuna 
products from Costa Rica. At this time, this prohibition does not 
extend to in-bond shipments to and through the U.S. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, USS. 
Customs Service. However, personnel from other Customs offices 


participated in its development. 
Dated: April 11, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 24, 1986 (51 FR 15571)] 











U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 111 


Proposed Customs Regulations Amendment Relating to Customs 
Broker Examinations 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: Customs currently gives an examination to those 
wishing to become licensed Customs brokers twice per year. The 
administration of these exams is proving to be a burden on the lim- 
ited resources of Customs. In order to maintain the high standards 
of the exam and pass only those capable of rendering valuable in- 
formation and services to their clients, Customs is proposing to 
reduce the number of times the exam is given to once a year. 


DATE: Comments must be received on or before June 24, 1986. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Control Branch, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: George Pinto, Duty 
Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-2654). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Part 111, Customs Regulations (19 CFR Part 111), sets forth the 
’ general provisions as well as specific procedures relating to Cus- 
toms brokers, that is, individuals, partnerships, associations, or cor- 
porations licensed to transact Customs business on behalf of others. 
In particular, § 111.13 contains the procedural aspects of the exami- 
nation of applicants for individual brokers licenses. 

Currently, pursuant to §111.13(b), Customs gives two brokers 
exams per year, in April and October. The exams are prepared and 
graded in Customs Headquarters and are designed to test an appli- 
cant’s knowledge of customs and related laws, regulations, and pro- 


11 
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cedures, and his or her fitness to render valuable service to import- 
ers and exporters. Composing exam questions which are unambig- 
uous and which comprehensivley test an applicant’s knowledge of 
the subject matter is a difficult and time consuming task. The work 
entailed in preparing and grading the exam is a serious drain on 
the limited resources of Customs. 

There has been a continual increase in the number of applicants 
wishing to take the brokers exam each time that it is given. It has 
reached the point that Customs is concerned that the quality of the 
exam will suffer if we continue to give it twice yearly. Up to now, a 
high standard of quality has been maintained on the exam and it is 
generally recognized as a fair and thorough test of the qualifica- 
tions of the applicant. It is with the goal of maintaining this high 
standard that Customs now proposes to amend § 111.13(b), Customs 
Regulations, to reduce the frequency of exams to once yearly. The 
proposed schedule provides for an exam every June. If the number 
of applicants continues to increase while the resourses Customs can 
allocate to preparing and grading the exam fails to keep pace, Cus- 
toms is concerned this would result in inadequate testing of an ap- 
plicant’s knowledge and consequently the granting of licenses to 
those who may not qualify to act for others in Customs matters. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Headquarters, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washignton, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act, 5 
U.S.C. 601 et seg., it is certified that, if adopted, the proposed 
amendment will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, it is not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 
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DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SuBJECTS IN 19 CFR Part 111 


Administrative practice and procedure, Brokers. 


PrRoPosED AMENDMENTS 


It is proposed to amend Part 111, Customs Regulations (19 CFR 
Part 111), as set forth below: 


PART 111—CUSTOMS BROKERS 


1. The general authority citation for Part 111 continues to read 
as follows: 


AUTHORITY: 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 1624, 1641. 


2. It is proposed to revise §111.13(b) by removing the words, 
“April and October”, and inserting in their place, “June of each 
year”. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: April 4, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 25, 1986 (51 FR 15636)] 


19 CFR Part 172 


Proposed Customs Regulations Amendments Relating to 
Reduction of Petitioning Time in Liquidated Damages Cases 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to expedite the processing of cases in which liquidated dam- 
ages have been assessed against a bond holder for violations of the 
Customs laws and regulations. The proposal would reduce the time 
in which petitions for relief from the payment of the liquidated 
damages may be filed with Customs in such cases from 60 days to 
30 days from the date of mailing of the notice of the liquidated 
damages incurred. It would thus conform the administrative peti- 
tioning time in these cases to that which currently applies to sei- 
zure and forfeiture cases. 
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DATE: Comments must be received on or before June 24, 1986. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to and inspected at the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: James Demb, Entry 
Procedures and Penalties Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-5746). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 172.2, Customs Regulations (19 CFR 172.2), provides pro- 
cedures Customs uses when a petition for relief is not filed or pay- 
ment is not made to Customs or arrangements made to pay by a 
party who is liable for the payment of liquidated damages assessed 
against a bond holder for violation of any of the conditions of the 
bond. Under this section, a 60-day period from the mailing date of 
the notice of liquidated damages incurred is allowed before any col- 
lection action is taken by Customs. Collection action may be tempo- 
rarily withheld, however, if it appears that the party liable for the 
payment of liquidated damages is absent from the U.S. at the time 
the notice is received or for more than 30 days during the 60-day 
petitioning period. 

Current § 172.12, Customs Regulations (19 CFR 172.12), refers to 
the 60-day period for filing a petition for relief in liquidated dam- 
ages cases and current § 172.33, Customs Regulations (19 CFR 
172.33), provides for a similar 60-day period for filing supplemental 
petitions for relief, under certain specified conditions. 

Similar 60-day filing periods formerly applied to petitions for 
relief filed in accord with the provisions of Parts 162 and 171, Cus- 
toms Regulations (19 CFR Parts 162, 171), which are concerned 
with cases involving the seizure of merchandise subject to forfeit- 
ure or fines and penalties incurred for violations of the Customs 
laws and regulations. Pursuant to T.D. 85-195, published in the 
Federal Register on December 10, 1985 (50 FR 50287), however, this 
60-day petitioning period was reduced to 30 days. This was done to 
conform the Customs Regulations to changes made to the Tariff 
Act of 1930 (19 U.S.C. 1202 et seg.), with respect to the forfeiture 
and disposition of property seized by Customs. The petitioning 
period change was one of many changes to Parts 162 and 171, 
which resulted from certain provisions of the Comprehensive Crime 
Control Act of 1984 (Pub. L. 98-473) and the Tariff and Trade Act 
of 1984 (Pub. L. 98-573). It was expected that these changes would 
reduce Customs costs relating to the storage and upkeep of seized 
property and expedite the processing of penalty and forfeiture 
cases resulting from the seizure of the property. 
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At the time that the changes to Parts 162 and 171 were proposed, 
it was determined advisable not to include liquidated damages 
cases among those subject to the new 30-day petitioning period. It 
was believed that inasmuch as property is not being held by Cus- 
toms in liquidated damages cases, the same urgency did not attach 
to these cases as it does to seizure and forfeiture cases. Since that 
time, however, it has been decided that liquidated damages cases 
should nevertheless be subject to a 30-day petitioning period in 
order to expedite the disposition of these cases, thereby saving Cus- 
toms needed time and resources. It was also reasonsed that having 
the same petitioning period for seizure, forfeiture, and liquidated 
damages cases would be easier to administer since it would pre- 
clude any confusion as to when the 30-day or the 60-day petitioning 
period would apply. 

It is therefore proposed to amend §§172.2(a), 172.12(b), and 
172.33(aX1) and (c\2Xii), Customs Regulations, to reduce the peti- 
tioning time in liquidated damages cases from 60 to 30 days. It is 
also proposed to amend § 172.2(b), to reduce from “more than 30 
days” to “more than 20 days,” the time during the 30-day petition- 
ing period a party liable for the payment of liquidated damages 
must be absent from the U‘S. in order for collection action on the 
case to be temporarily withheld by Customs. 

It is also proposed to amend the heading and text of § 172.2(a), to 
provide that Customs will refer unsatisfied liquidated damages 


claims to the Department of Justice rather than the U.S. Attorney. 
This direct referral would expedite the processing of these cases 
and the collection of liquidated damages. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.), it is certified that, if adopted, the proposed 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 
and 604. 
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EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


List oF SuBJECTS IN 19 CFR Part 172 


Administrative practice and procedures, Liquidated damages. 


ProposeD AMENDMENTS 


It is proposed to amend Part 172, Customs Regulations (19 CFR 
Part 172), as set forth below. 


PART 172—LIQUIDATED DAMAGES 


1. The authority citation for Part 172 would continue to read as 
follows: 


Autuorirty: 19 U.S.C. 66, 1623, 1624. 
2. It is proposed to revise § 172.2 to read as follows: 


§172.2 Failure to petition for relief. 


(a) Referral of claim to Department of Justice. If any party liable 
for liquidated damages fails to petition for relief or to pay or make 
arrangements to pay the liquidated damages within 30 days from 
the date of mailing of the notice of the liquidated damages in- 
curred, as provided in § 172.1, or within such additional time as 
may have been granted, the district director of Customs, after re- 
quired collection action, shall refer the claim promptly to the De- 
partment of Justice. 

(b) Absence from the U.S. If it appears that the parties liable for 
liquidated damages are absent from the U.S. or during the 30-day 
period referred to in paragraph (a) of this section were absent for 
more than 20 days, the district director may withhold such referral 
for a reasonable time unless other action is expressly authorized by 
the Commissioner of Customs. 

3. It is proposed to revise § 172.12(b) to read as follows: 


$172.12 Filing of petition for relief. 


* * * * * * * 


(b) When filed. A petition for relief shall be filed within 30 days 
from the date of mailing of the notice of the liability for liquidated 
damages incurred unless an extension of such period has been 
granted by the district director. 
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* * * * * * * 


4. It is proposed to amend § 172.33 by revising paragraphs (a)(1) 
and (c)(2)(ii) to read as follows: 


§ 172.33 Supplemental petitions for relief. 

(a) Time and place of filing. If the interested parties are not sat- 
isfied with a decision of the district director or the Commissioner of 
Customs, a supplemental petition may be filed with the district di- 
rector of Customs by the interested parties. Such a petition shall be 
filed either: 

(1) Within 30 days from the date of notice to the petitioner of the 
decision from which further relief is requested if no effective period 
is prescribed in the decision: or 

* * * * * * * 

(c) * * * 

(1) ** * 

(2) A second supplemental petition will not be considered except 
in one of the following circumstances: 

(i) ** * 

(ii) If it is filed within 30 days following an administrative or ju- 
dicial decision which reduces the loss of duties upon which the 
mitigated penalty amount was based; or 


* * * * * * * 


WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: April 8, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 25, 1986 (51 FR 15637)] 
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(Appeal No. 86-729) 


Casot CORP., PLAINTIFF-APPELLEE v. UNITED STATES, DEFENDANT- 
APPELLANT, HuLES MExIcANos, S.A. AND NEGROMEX, S.A., IN- 
TERVENORS-APPELLANTS 


On MorTIon 


Before BALDWIN, SMITH, and Nigs, Circuit Judges. 


ORDER 


The court has before it the motion of appellee, Cabot Corporation 
(Cabot), a domestic producer of carbon black,' to dismiss this 
appeal. Appeal was taken by the United States from an October 4, 
1985 order of the Court of International Trade which remanded the 
case to the International Trade Administration (ITA) for further 
findings, investigation, and redetermination with regard to a coun- 


As defined by the Court of International Trade, carbon black is an “elemental carbon with incidental or 
planned surface oxidation that is formed under the controlled cracking, heating and quenching of a petroleum 
derivative feedstock.” 


19 
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tervailing duty determination concerning carbon black imports 
from Mexico. We grant the motion. 


BACKGROUND 


In 1982, the ITA published notice that it was initiating a counter- 
vailing duty investigation of carbon black imports from Mexico as a 
result of a petition filed by Cabot alleging that Mexican carbon 
black producers received certain bounties and grants. In 1983, the 
ITA issued a final determination finding the net bounty or grant to 
be 0.88 percent ad valorem. 48 Fed. Reg. 29, 564 (1983). The ITA 
determined that some Mexican government programs conferred 
bounties or grants to Mexican producers while others did not. 

Cabot challenged four of the ITA’s determinations in an action 
brought in the Court of International Trade. These were: (1) the 
ITA’s finding that the provision of carbon black feedstock and nat- 
ural gas to Mexican carbon black producers did not constitute a 
countervailable subsidy; (2) the ITA’s finding that one Mexican 
carbon black producer, Hules Mexicanos, had paid all applicable 
taxes and was therefore not subsidized; (3) the ITA’s failure to de- 
termine whether the provision of low interest loans by a Mexican 
government agency (FONEI) to another Mexican carbon black pro- 
ducer, Negromex, constituted a countervailable subsidy; and (4) the 
ITA’s calculation of the percentage ad valorem benefit of certain 
other preferential loans to Negromex. 

In its order, the Court of International Trade reversed the ITA’s 
finding that Mexico’s provision of carbon black feedstock and natu- 
ral gas at government set rates to Hules Mexicanos and Negromex 
did not constitute a countervailable subsidy and remanded the 
issue for “further investigation and redetermination” in light of 
the “competitive advantage” standard, which differed from the 
“generally available benefits” standard applied by the ITA. 

The ITA was also directed to render a determination regarding 
the effect of low interest loan financing received by Negromex. The 
court sustained the ITA’s determination that Hules Mexicanos had 
paid all applicable taxes, and therefore was not subsidized.? The 
court directed ITA to make findings and redeterminations, with a 
supplemented administrative record, and report them to the court 
“within 90 days after the [October 4, 1985] date of entry of this 
order.” 

The primary issue which the government wishes to raise on 
appeal is the Court of International Trade’s rejection of the ITA’s 
“generally available benefits” standard and substitution of a ‘“com- 
petitive advantage” standard for the determination of what consti- 
tutes a countervailable bounty or grant. The government has 


?The court did not rule on the issue regarding the correct calculation of the percentage ad valorem benefits 
received by Negromex because the “(United States] concedes that [Cabot’s] calculations are correct and the 
error would be corrected in the § 751 (19 U.S.C. § 1675) review then in progress at the time of the filing of the 
United States cross-motion for review upon the agency record.” 
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stated that the portion of the order directing ITA to make a finding 
on the low interest loan issue to Negromex is “not in issue and is 
not a basis for the Government’s appeal.” Thus, the government 
does not contest remand on that issue nor the correction of the per- 
centage ad valorem benefits calculation. 

The question presented is whether the trial court’s order is a 
final decision appealable to this court under 28 U.S.C. § 1295(aX5). 

Cabot argues that, in the absence of interlocutory certification, 
the appeal is premature because “[o]n its face, this order requires 
further action by the agency prior to final action by the court.” 

The government argues that the remand order is final because 
the Court of International Trade “lost control over the agency 
action after remanding” and thus lacks “jurisdiction either to 
review the agency’s new determination or to enter final judgment 
thereon” under the authority of Freeport Minerals Co. v. United 
States, 758 F.2d 629 (Fed. Cir. 1985). Alternatively, the government 
argues that the order should be accorded “pragmatic finality.” 


ANALYSIS 


The requirement of finality has been called “an historic charac- 
teristic of federal appellate procedure.” Flanagan v. United States, 
465 U.S. 259, 263 (1984). The final judgment rule requires that “a 
party must ordinarily raise all claims of error in a single appeal 
following final judgment on the merits.” Jd. The Supreme Court 
has consistently held that as a general rule an order is final only 
when it “ends the litigation on the merits and leaves nothing for 
the court to do but execute judgment.” Firestone Tire & Rubber Co. 
v. Risjord, 449 U.S. 368, 373 (1981); Coopers & Lybrand v. Livesay, 
437 U.S. 463, 467 (1978); Catlin v. United States, 324 U.S. 229, 233 
(1945). The Court has identified several important interests served 
by the rule: 


It helps preserve the respect due trial judges by minimizing ap- 
pellate-court interference with the numerous decisions they 
must make in the prejudgment stages of litigation. It reduces 
the ability of litigants to harass opponents and to clog the 
courts through a succession of costly and time-consuming ap- 
peals. It is crucial to the efficient administration of justice. 


Flanagan, 465 U.S. at 263-64; Firestone Tire & Rubber Co. v. Ris- 
jord, 449 U.S. 368, 374 (1981). 

A corollary rule is that an order remanding a matter to an ad- 
ministrative agency for further findings and proceedings is not 
final. See, e.g., Memorial Hosp. System v. Heckler, 769 F.2d 1043 
(5th Cir. 1985) (district court remand to the Provider Reimburse- 


328 U.S.C. § 1295 provides in relevant part: 
(a) The United States Court of apie for the Federal Circuit have exclusive jurisdiction— 


(ofan appeal from a final decison ofthe Unite States Court of International Trade * 
For our purposes, “final decision” and “final judgment” are used interchangeably. 
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ment Review Board); Newpark Shipbuilding & Repair, Inc. v. 
Roundtree, 723 F.2d 399 (5th Cir. 1984) (en banc) (Benefits Review 
Board remand to administrative law judge); Matter of Riggsby, 745 
F.2d 1158, 1156 (7th Cir. 1984) (district court remand to bankruptcy 
judge); United Transportation Union v. Illinois Central Railroad 
Co., 4383 F.2d 566 (7th Cir. 1970) (district court remand to the Na- 
tional Railroad Adjustment Board), cert. denied, 402 U.S. 915 (1971); 
McCoy v. Schweiker, 683 F.2d 1138, 1141 n.2 (8th Cir. 1982) (en 
banc); Howell v. Schweiker, 699 F.2d 524, 526 (11th Cir. 1983) (dis- 
trict court remand to the Secretary of Health and Human Serv- 
ices). 

In Newpark Shipbuilding, for example, Newpark sought review 
of an order of the federal Benefits Review Board with regard to the 
claim of a disabled former employee for benefits under a federal 
workers’ compensation act. The board’s order had affirmed part of 
an administrative law judge’s (ALJ’s) decision concerning the appli- 
cable wage basis, rejected the ALJ’s method of determining annual 
earnings, vacated the award of compensation, and remanded for 
further findings and proceedings. The en banc majority held that 
the board’s remand order was not a “final order,’* rejecting a di- 
vided panel opinion, 698 F.2d 743 (5th Cir. 1983), which accorded 
“pragmatic finality” to the board’s order. The court reasoned that 
according pragmatic finality to board remand orders on a case-by- 
case basis was “in fundamental conflict with the values and pur- 
poses of the finality rule to avoid the delay and system-costs of 
piecemeal and multiple appeals, and to provide a relatively clear 
test of appealability so that needless precautionary appeals not be 
taken.” 723 F.2d at 405. We think this reasoning applies as well to 
an order from the Court of International Trade remanding an 
action to the ITA for further findings and proceedings. 

We conclude that the court’s order is not a final appealable 
order. Where, as here, the trial court remands to the administra- 
tive agency for additional findings, determination, and redetermi- 
nation, the remand order is not appealable even though the order 
resolves an important legal issue such as the applicable standard 
for countervailability. This result comports with the policies under- 
lying the finality rule and in particular avoids unnecessary piece- 
meal appellate review without precluding later appellate review of 
the legal issue or any other determination made on a complete ad- 
ministrative record. 

Citing our decision in Freeport Minerals Co. v. United States, 758 
F.2d 629 (Fed. Cir. 1985), the government advances the novel argu- 
ment that unless the Court of International Trade retains jurisdic- 
tion over the particular case during remand, the remand order is 
final. On this argument we need only say that Freeport did not deal 


* Although judicial review of the board was under 33 U.S.C. § 921(c), the court said that the “required finality 
for reviewability of an order of the Board follows, for the same reasons of policy, the contours of the finality- 
requirement under 28 U.S.C. § 1291 for appealability of decisions of the district courts.” 723 F.2d at 400. 
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with the appealability to this court of a Court of International 
Trade order remanding to the ITA. With respect to that question, 
the authorities cited above provide the appropriate test for deter- 
mining finality for purposes of appeal. 

Next, the government asks us to consider a “practical rather 
than a technical” construction of the remand order, citing Cohen v. 
Beneficial Industrial Loan Corp., 337 U.S. 541 (1949); Gillespie v. 
United States Steel Corp., 379 U.S. 148 (1964); and our decision in 
Maier v. Orr, 754 F.2d 973 (Fed. Cir. 1985), arguing that the order is 
final and appealable because it finally determines the controlling 
issue in the case. 

One statutory exception to the final judgment rule, found in 28 
U.S.C. § 1292(d\(1), provides a means for a judge of the Court of 
International Trade to certify for appeal an order not otherwise ap- 
pealable and allows this court in its discretion to permit appeal of 
such a certified order. We note in the present case that the govern- 
ment chose not to invoke this exception by requesting the trial 
court to certify the order. Compare McCoy v. Schweiker, 683 F.2d 
1138, 1141 & n.2 (8th Cir. 1982) (en banc) (district court certified for 
interlocutory appeal under 28 U.S.C. §1292(b)) with Matter of 
Riggsby, 745 F.2d 1158, 1156 (7th Cir. 1984) (even though remand 
order is not a final decision, this just means that the order is not 
automatically appealable; it may be appealable under one of the 
special procedures for interlocutory appeals such as 28 U.S.C. 
§ 1292(b); but, Riggsby made no effort to appeal under § 1292(b)). 

The Supreme Court has narrowly circumscribed non-statutory 
exceptions to the final judgment rule. “The importance of the final 
judgment rule has led the Court to permit departures from the rule 
‘only when observance of it would practically defeat the right to 
any at all.’” Flanagan v. United States, 465 U.S. at 265 (quoting 
Cobbledick v. United States, 309 U.S. 323, 324-25 (1940)). Recent de- 
cisions have stated that departure will be allowed for the limited 
category of cases falling within the “collateral order” exception de- 
lineated in Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 
(1949). See, e.g., Richardson-Merrell, Inc. v. Koller, 105 S. Ct. 2757, 
2761 (1985); Flanagan v. United States, 465 U.S. at 265; Firestone 
Tire & Rubber Co. v. Risjord, 449 U.S. at 375. The “collateral 
order” exception covers orders which “finally determine claims of 
right separable from, and collateral to, rights asserted in the 
action, too important to be denied review and too independent of 
the cause itself to require that appellate consideration be deferred 
until the whole case is adjudicated.” Cohen, 337 U.S. at 546. To 
come within the exception, an order must at a minimum “conclu- 
sively determine the disputed question,” “resolve an important 
issue completely separate from the merits of the action,” and “be 
effectively unreviewable on appeal from a final judgment.” Coopers 
& Lybrand v. Livesay, 437 U.S. 463, 468 (1978). 
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The collateral order exception is inapplicable to the facts of this 
case. The trial court’s order satisfies neither the second nor third 
parts of the three-part test. The proper legal standard for deter- 
mining countervailability is not a collateral matter but rather goes 
to the heart of the case. Nor will the correctness of the trial court’s 
use of the “competitive advantage” standard be rendered unre- 
viewable for our decision. Appeal may be taken from any final de- 
cision of the trial court after the ITA has completed its findings, 
determination, and redetermination.® 

The government’s citation of Maier v. Orr, 754 F.2d 973 (Fed. Cir. 
1985), in support of its argument that the remand order here is a 
final decision because it finally determines the “controlling issue in 
the case” misses the mark. In Maier, the district court issued a 
writ of mandamus to the Secretary of the Air Force and granted 
full relief to petitioner. True, we noted that the district court “fi- 
nally determined the controlling legal issue” in the case, 754 F.2d 
at 981, but that referred to the district court’s determination that 
petitioner was entitled to be retroactively reinstated on active duty 
with back pay, retroactive promotions, an all other benefits flowing 
from reinstatement. There was no “remand” for further findings. 
Indeed, the district court specifically said there were no remaining 
fact issues. Retroactive reinstatement was finally determined and 
all that remained was for the Air Force to consider what promo- 
tions petitioner would have been entitled to under the circum- 
stances. We held that the order was sufficiently injunctive in 
nature to justify taking jurisdiction under 28 U.S.C. § 1292(a)(1). 
Additionally, we cited Gillespie v. United States Steel Corp., 379 
U.S. 148 (1964), and said that in considering the “practical factors” 
for applying for finality requirement of 28 U.S.C. § 1291, the order 
was a final decision for purposes of that section. Neither the facts 
nor the conclusions in Maier support finality in the present case. 
The Court of International Trade did not, and could not, make a 
final conclusion on countervailability because the ITA has to make 
further findings, determination, and redetermination. Also, the 
court’s remand order here, unlike the order in Maier, does not 
come within the statutory exception to the final judgment rule con- 
cerning injunctions found in 28 U.S.C. § 1292(a)(1). Finally, there is 
no warrant here for applying the Gillespie rationale beyond the 
unique facts of that case. Coopers & Lybrand, 437 U.S. at 477 n. 30. 

The issue regarding the proper legal standard to be applied to 
countervailability of benefits may be considered on a proper appeal 
from the trial court once it has had an opportunity to review the 
determination and redetermination made by ITA upon a complete 
administrative record. 

Accordingly, IT is ORDERED THAT: 


5 Neither party indicates whether the Court of International Trade stayed the remand order, or (if not) wheth- 
er the ITA has, in fact, reported back to the Court of International Trade. We note that if the ITA had acted 
within the 90 days set forth in the remand order, its action would have been completed in early January, 1986. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 
Cabot’s motion is granted and this appeal is dismissed. 
Dated: April 9, 1986. 
For the Court. 


Puiu B. BALDWIN, 
Circuit Judge. 
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